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NEGLIGENCE CASES 


Railroad Passenger’s Guest Injured.—The court held that the status 
of plaintiff, who was on the defendant railroad’s premises for the 
purpose of seeing her husband off on the train, was that of an 
invitee (Louisville & Nashville R. R. Co. v. Richard, Ala. Ct. of 
App., 404,291). 


Fall from Ladder.—In an action for personal injuries sustained by 
plaintiff, a painter, in a fall from a stepladder owned by defendant 
and furnished to plaintiff when he was working on defendant’s 
premises, it was held that the “Simple Tool” rule was applicable 
(Proctor v. Town Club, Inc., Utah Supreme Ct., J 404,292). 


Customer’s Fall on Slippery Floor.—The court held that it was a 
question for the jury as to whether or not the plaintiff, a customer 
in the defendant’s store, was contributorily negligent in venturing 

Ss onto the slippery floor in the store (Shipp v. Thirty-Second St. 
Please Route to: Corp. et. al., N. J. Ct. of Err. and App., J 404,293). 


Unloading of Caustic Soda Causing Injuries.—Plaintiff was denied 
recovery for injuries incurred when caustic soda blew onto him 
while he was unloading a quantity of it into defendant’s tank 
because he was contributorily negligent in undertaking to unload 
it when he had knowledge of the fact that he would have to do it 
without the assistance of defendant’s employee (Morrison v. Cannon 


Mills Co., N. C. Supreme Ct., J 404,294). 


Child Burned by Blow Torch.—Plaintiff was denied recovery for per- 
sonal injuries sustained by plaintiff's minor son when the defend- 
ant’s employee attempted to adjust the lizhted burner of a blow 
torch, causing a stream of fire to blow cnto plaintiff’s son, who 
was standing close by (Martin, etc. v. Latex Construction Co., U. S 
Dist. Ct., West. Dist. of La., J 404,295). 


Applicability of “Trivial Defect” Rule——The court affirmed a finding 
for the plaintiff, a pedestrian, in an action for personal injuries 
sustained when she fell into a hole in a sidewalk of the defendant 


city; it was held that the “trivial defect” rule was not applicable 
(City of Guymon, Okla. v. Eaton, Okla. Supreme Ct., J 404,296). 


Toboggan Slide Traversed by Ditch.—The sole proximate cause of 
the accident and the plaintiff’s resultant injuries sustained when he 
was using defendants’ toboggan slide was the ditch at the bottom 
of the toboggan slide and not the steel runners of plaintiff’s sled 
(Moore v. Edmonds et al., Ill. Supreme Ct., J 404,297). 


Railroad’s Liability—In denying plaintiff recovery for injuries sus- 
tained when he was struck by a train of the defendant railroad 
company, the court held that the “last clear chance” doctrine did 
not apply, since it could not be shown that the plaintiff was in a 
helpless condition (Battle v. Southern Railway Co., N. C. Supreme 
Ct., 7 404,298). 


Theatre Patron Injured in Fall.—A theatre patron was injured in a 
fall on a step leading from the aisle to the rows of seats in defend- 
ant’s darkened theatre; a finding for the defendant was reversed 
and remanded on the ground that the court erred in failing to 
properly instruct the jury (LaSell v. Tri-States Theatre Corp., lowa 
Supreme Ct., J 404,299). 
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“Arrested” Tuberculosis.—Although an insured no longer suf- 
fered from active tuberculosis, the court found he was still 
totally and permanently disabled under the policy, because 
his condition of “arrested” tuberculosis would have been 
aggravated by the resumption of his former strenuous occu- 

ation of fruit grower and sheep raiser (Schockley et al. v. 


he Travelers Ins. Co., Wash. Supreme Ct., J 503,487). 


War Risk Insurance.—Since the plea that the Veterans Admin- 
istration should not be charged with notice of the filing of a 
widow’s claim for compensation because of the administra- 
tive difficulty in examining its files was ineffective, a Cali- 
fornia court refused to amend its opinion holding that the 
government had notice of the filing of such claim (United 
States of America v. Kelley, U. S. C. C. A., 9th C., ff 503,484). 


Presumption Against Suicide—When the insured, who had been 
inspecting his hunting equipment in a storeroom in his home, 
was found lying on the floor with a bullet hole through his 
chest from front to back, the court ruled that the presump- 
tion against suicide disappeared under the prima facie evi- 
dence of an intentional act and a directed verdict for the 
insurance company was upheld (Tower v. The Equitable Life 
Assur. Soc., W. Va. Supreme Ct. of App., J 503,486). 


Proof of Improvement.—An insured who had received disability 
benefits for two years because of a back injury suffered 
during childbirth was entitled to the continuance of pay- 
ments, since the insurance company failed to overcome the 
presumption of continued total disability by showing that 
the condition no longer existed (Riggs v. Mutual Life Ins. 
Co. of N. Y., Tenn. Ct. of App., J 503,485). 


% AUTOMOBILE % 


Misdescription of Car in Policy—An insurer was held liable 
under an automobile liability policy even though there was 
an error in the motor number, serial number and year of 
model in the declaration, since it could determine with rea- 
sonable accuracy that the car was the only one owned by 
the insured, was the one driven at the time of the accident, 
and was the car covered by the policy (Kostecki, Adm. et al. 
v. Zaffina, Admr., Utilities Ins. Co., Ill. Supreme Ct., J 707,948). 


Fire Insurance Policy.—In the mortgagee’s action to recover 
for a loss sustained under an automobile fire insurance policy 
it was error to enter a nonsuit for the insurer, since ques- 
tions of fact were presented as to whether or not the other 
mortgage, which was not described in the policy, was in 
effect at the time of the issuance of the policy (Industrial 
Bank of Elizabeth City, N. C. v. Resolute Fire Ins. Co. of 
Providence, R. I., N. C. Supreme Ct., § 707,951). 


Cooperation of Permissive User.—Since the permissive user of 
the insured’s automobile did not supply the insurer with all 
the available information until 24% months after the acci- 
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dent, a condition precedent to the insurer’s liability under the 
policy was breached (Whittle v. Associated Indemnity Corp., 
N. J. Ct. of Err. and App., J 707,956). 


Conflicts of Law.—Since Tennessee, the place of the automo- 
bile accident, did not permit contribution from a joint tort- 
feasor under the common law, defendant could not bring 
the joint tortfeasor in as a party defendant (Charnock v, 
Taylor et al., N. C. Supreme Ct., J 707,953). 


Employer’s Liability—Although plaintiff was employed by 
defendants, he was not acting within the scope of his em- 
ployment at the time when his truck collided with defend- 
ants’ road roller on the highway at night, and, since he could 
not have recovered under the Workmen’s Compensation Act, 
the negligence agtion was properly brought (Olguin v. Thy- 
gesen et al., d.b.a, Henry Thygesen & Co., N. M. Supreme Ct, 
{ 707,955). 


Scope of Authority.—Plaintif did not recover for personal 
injuries sustained when he was thrown from the running 
board of defendants’ truck, since the driver had no authority 
either expressed or implied to invite_plaintiff to ride and the 
employer was not liable (Russell, etc. %. Gutshall et al., N. C. 
Supreme Ct., §/ 707,954). 


Filing Claim with Industrial Commission.—Plaintiff was not 
barred from asserting a cause of action against the railroad 
for personal injuries sustained in a crossing collision becaus 
he had filed a claim with the Industrial Commission? 
under the Workmen’s Compensation Act (Donley v. The? 
Denver & Salt Lake R. R. Co., Colo. Supreme Ct., { 707,947). 


Intersection Collision.—Plaintiff did not recover for damage 
sustained when he struck defendant’s truck, which was first 
in the intersection, as he entered the intersection from a 
through’ street on the truck’s right (Schaller v. Chapman, 
Ohio Ct. of App., J 707,952). 


Apportioning of Damages.—A jury’s attempt to apportion the 
damages against joint tortfeasors was regarded merely as 
surplusage, and the judgment for damages sustained in an 
opposing traffic collision when one defendant swerved to the 
left as the other defendant emerged from a driveway was 
affirmed (Atherton v. Crandlemire et al., Me. Supreme Jud, 
Ct., 7 707,950). 


Partnership Liability—Even though a partnership relation 
existed between the driver of the truck and the corporate 
defendant as to hauling wood, it would not follow that 
because the corporation consented for the driver to use the 
truck to haul potatoes the law would imply that the part- 
nership was enlarged to cover such an operation (Gibbs 
v. Russ et al., N. C. Supreme Ct., J 707,949). 


Unattended Truck-Trailer Crashing into Cafe.—Plaintiffs re- 
covered for damages sustained when defendants’ unattended 
truck-trailer proceeded down an alley and street, crashed 
into a cafe, injuring a patron, and damaged the building and 
cafe equipment (Savery v. Kist, d.b.a. Kist Motor Freight 
Lines, et al., lowa Supreme Ct., J 707,957). 
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